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Italian Immigration

A RIGHT OF

RESIDENCE ON

MEDICAL GROUNDS

IN THE EU: WHAT

DOES THE ECJ SAY?



A third country national who is
suffering from a serious illness may
not be removed if, in the absence of
appropriate medical treatment in the
receiving country, that national risks
being exposed to a real risk of a rapid,
significant and permanent increase in
the pain linked to that illness. 

On the other hand, it does not require
the Member State on whose territory
a third-country national is staying
illegally to grant that national a right
of residence where he or she cannot
be the subject of a return decision or
a removal order because there are
substantial grounds for believing that
he or she would be exposed, in the
receiving country, to a real risk of a
rapid, significant and permanent
increase in the pain caused by the
serious illness from which he or she
suffers.

With Case C-69/21 of 22 November
2022, the ECJ clarified whether EU law
precludes a return decision from being
taken or a removal order from being
made in situations as descried below
and whether Member States are
required to grand permit of stay in
such situations.

Facts of the Case

A Russian national, who suffers
from a rare form of blood cancer
currently is receiving treatment in
the Netherlands for his illness. His
medical treatment consists mainly
of the administration of medicinal
cannabis for analgesic purposes,
which is not permitted in Russia.
He has requested several times for
asylum in the Netherlands and the
last of which was rejected in 2020,
which included also the decision to
return him. 

He brought an action before the
Court claiming that 1) a permit of
stay should be issued for him; and
2) his removal should be
postponed indicating that the
analgesic treatment based on
medicinal cannabis, which he
receives in the Netherlands, is so
essential to him that he would no
longer be able to lead to a decent
life if that treatment was
discontinued.
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EU Legal Context

Directive 2008/115/EC of
the European Parliament
and of the Council of 16
December 2008:
 on common standards
and procedures in Member
States for returning
illegally staying third-
country nationals

EU Charter of Fundamental
Rights:
Art. 1: Human dignity is
inviolable. It must be respected
and protected.
Art. 4: No one shall be subjected
to torture or to inhuman or
degrading treatment or
punishment.
Art. 7: Everyone has the right to
respect for his or her private and
family life, home and
communications.
Art. 19 (2): No one may be
removed, expelled or extradited
to a State where there is a
serious risk that he or she would
be subjected to the death
penalty, torture or other
inhuman or degrading treatment
or punishment.

Questions referred to the ECJ

The referring court, asked in essence:
 

Whether Directive 2008/115, read in
conjunction with Articles 1 and 4, as
well as Article 19(2) of the Charter,
must be interpreted as precluding a
return decision from being taken or a
removal order from being made in
respect of a third-country national
who is staying illegally on the territory
of a Member State and suffering from
a serious illness, and who would be
exposed, in the third country to which
he would be removed, to the risk of a
significant increase in the pain caused
by that illness, on account of the only
effective analgesic treatment being
prohibited in that country.
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Whether Directive 2008/115, read in
conjunction with Articles 1, 4 and 19
of the Charter, must be interpreted as
precluding the consequences of the
removal order, in the strict sense, on
the state of health of a third-country
national from being taken into account
by the competent national authority
solely in order to examine whether
that third-country national is able to
travel.

Whether Directive 2008/115, read in
conjunction with Articles 7 as well as
Articles 1 and 4 and of the Charter,
must be interpreted as meaning that
the state of health of a third-country
national who is staying illegally on the
territory of a Member State and the
treatment which that national is
undergoing on that territory, on
account of the serious illness from
which he or she is suffering, must be
taken into account by that Member
State in order to assess whether, in
accordance with the right to respect
for his or her private life, a right of
residence on the territory of that
Member State must be granted or the
date of his or her removal must be
postponed.

Moreover, whether a Member State
may provide for a strict period during
which such an increase must be likely
to materialise in order for that return
decision or that removal order to be
precluded.

Finding of the ECJ

The ECJ found out that the
Directive 2008/115/EC read in
conjunction with Articles 1, 4
and 19(2) of the Charter must
be interpreted as precluding:

A return decision from being taken or
a removal order from being made in
respect of a third-country national
who is staying illegally on the territory
of a Member State and suffering from
a serious illness, where there are
substantial grounds for believing that
the person concerned would be
exposed, in the third-country to which
he or she would be removed, to a real
risk of a significant, permanent and
rapid increase in his or her pain, if he
or she were returned, on account of
the only effective analgesic treatment
being prohibited in that country. 

A Member State may not lay down a
strict period within which such an
increase must be liable to materialise
in order to preclude that return
decision or that removal order.
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The consequences of the removal order
in the strict sense on the state of
health of a third-country national from
being taken into account by the
competent national authority solely in
order to examine whether he or she is
able to travel.

And the Directive 2008/115/EC
read in conjunction with Articles 1,
4 and 7 of the Charter must be
interpreted as meaning that:

It does not require the Member State
on whose territory a third-country
national is staying illegally to grant
that national a right of residence
where he or she cannot be the subject
of a return decision or a removal order
because there are substantial grounds
for believing that he or she would be
exposed, in the receiving country, to a
real risk of a rapid, significant and
permanent increase in the pain caused
by the serious illness from which he or
she suffers;

The state of health of that national and
the care he or she receives on that
territory, on account of that illness,
must be taken into account, together
with all the other relevant factors, by
the competent national authority when
it examines whether the right to
respect for the private life of that
national precludes him or her being the
subject of a return decision or a
removal order;

The adoption of such a decision or
measure does not infringe that right
on the sole ground that, if he or she
were returned to the receiving
country, that national would be
exposed to the risk that his or her
state of health deteriorates, where
such a risk does not reach the severity
threshold required under Article 4 of
the Charter.
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The new Agreement aims to
promote, among the new Italian
and Canadian generations, a
better knowledge of culture,
society, and languages through
travel experiences, work, and life
in the other country.

The bilateral youth mobility
agreement between Italy and
Canada entered into force on 1
November and it offers
professional training
opportunities to young Italian
and Canadian citizens aged
between 18 and 35 who are
entering the world of work.

ITALY AND CANADA:

NEW BILATERAL

AGREEMENT FOR

YOUTH MOBILITY ON

TRAINING AND WORK

A new bilateral agreement is
now in force (since 1
November 2022) for Italian
and Canadian citizens aged
between 18 and 35.

What does the agreement

stipulate?

For 2023, there will be 2,000 young
people per State who will be able to
benefit from this Agreement. The
new Agreement replaces the 2006
Memorandum of Understanding
between Italy and Canada on
“Working Holidays” and expands its
scope, with the Italian extension of
the work permit to 12 months and
the introduction of new categories of
participants.



What new categories are now available?

In particular, it includes the following three categories:
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“Working Holidays” for those
who intend to travel to the
host country and temporarily
work during their stay;

“Young workers” dedicated to
those who have already
obtained an employment
contract in the host country, in
support of their professional
development or pertaining to
their previous field of study;

“International internship”
aimed at students enrolled in a
course at a post-secondary
level institute of study who
have obtained an internship
relevant to their field of study
in the host country, as a
requirement of their academic
curriculum. It should be noted
that visa applicants must have
a valid travel document, with
an expiry date of at least three
months longer than that of the
requested visa.

parties must be aged between 18 and
35 (inclusive) on the date on which the
application is received.
The validity of the visa will be
commensurate with the expected
duration of the stay in Italy, in any
case not exceeding 12 months.

Furthermore, interested 



In order to do so, within 40 days from the last day of work,
must register as unemployed with the relevant Unemployment
Agency (Centro per l’Impiego https://www.anpal.gov.it/centri-
per-l-impiego), declaring immediate availability to work (DID
“Dichiarazione di Immediata Disponibilità”). This can be done
online https://www.anpal.gov.it/did or by visiting the relevant
“Centro per l’Impiego”
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RESIDENCE PERMIT

IN ITALY FOR

WORKERS AND

STUDENTS

AWAITING FOR

EMPLOYMENT

I HAVE LOST

MY JOB, DO I

HAVE TO

LEAVE THE

COUNTRY?

Individuals holding a permit for work reasons
who lose their job (also in case of dismissal)
can, upon expiry of their current permit, apply
for a “permit awaiting for employment”
(permesso per attesa occupazione). 

The individual can be registered as unemployed for the
remaining validity of the permit for work and anyway for
not less than 1 year (or for the time he receives
unemployment benefits, if applicable), during which he
can remain in Italy and look for a job.

Upon expiring of the permit for work, the holder shall
file an application for a “permit awaiting for
employment” by filling out the “yellow KIT” available at
authorised post offices.
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Can apply for a permit for work if has found a job;
Can attempt to apply for renewal if can show availability of
financial means. In this case the renewal will be at the
discretion of authorities.

As a general rule, the “awaiting for employment” permit cannot
be renewed for more than 1 year. Upon expiry, the holder has
the following options:

Holders of Blue card permit who lose their job can also apply for
the permit “Attesa Occupazione”

CAN A STUDENT

REMAIN IN ITALY

AFTER COMPLETION

OF THE STUDY

COURSE TO LOOK

FOR A JOB?

If you hold an Italian accredited
undergraduate/graduate degree, Ph.D.,
university “master”, first/second level
academic degree, Higher Technical Institute
diploma, you can register as unemployed and
apply for a permit for the purpose of job
searching or entrepreneurship (Permesso di
soggiorno per ricerca lavoro o imprenditorialita‘
degli studenti). 

This kind of permit allows students
to legally live in Italy after their
graduation while searching for a
job/start a business for max 1 year.

The process requires to register as
unemployed with the employment
centre and apply for a permit for job
search/entrepreneurship (Permesso di
soggiorno per ricerca lavoro o
imprenditorialita’ degli studenti).
Requirements are: have an income
not lower than social allowance
(about EUR 6000 p/y) and a health
insurance, be graduated in Italy, be
registered as unemployed. This
permit can be converted in a permit
for work.



Holders of valid study residence
permit who get a full-time job
offer can apply for conversion into
a residence permit for subordinate
work (permesso di soggiorno
lavoro subordinato).

Who can apply for

permit conversion?
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CONVERT RESIDENCE

PERMIT FROM STUDY TO

WORK PURPOSE: FAQS

If you are holding a valid
study residence permit
(permesso di soggiorno per
studio), you can work in
Italy for max. 20 hours per
week, up to max.1040
hours per year. 

However, if you want to
work in Italy full time or
remain in Italy after the
expiration of your permit,
you will need to convert it
into a permit for
employment or self-
employment.

Holders of valid study residence
permit meeting the requirements
for self-employment in Italy can
apply for conversion into a
residence permit for self-
employment (permesso di
soggiorno lavoro autonomo).



When should 

I apply? 

 
You must apply for the conversion
when your residence permit for study is
still valid, and:

Apply after the publication of the
annual “Decreto flussi” which
determines the numbers work
permits reserved to a certain
category of applicants (“quotas”
are normally released every year
between December and February.
Quotas are allocated on a first-
come, first-served basis); or

If you hold an accredited Italian
degree or a postgraduate degree,
you can apply at any time
regardless of the quota limitation.

How should I apply? 

 

Step 1: Register on the Ministry of the Interior
Step 2: Submit an online application.
Step 3: Submit original documents to the Sportello Unico per
l’Immigrazione at the Prefettura having jurisdiction over your
place of residency (Residenza). Prefettura will approve the
conversion if the requirements are met.
Step 4: Sign the contract of stay (Contratto di soggiorno) and/or
pick up the residence permit application forms at the Sportello
Unico per l’Immigrazione.
Step 5: File new residence permit application in the post office.
Step 6: attend the fingerprints and identification appointment at
the local police office.
Step 7: Obtain your new residence permit.
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What if I need more

time for job

searching in Italy?

 

 

Other options?
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If you hold an accredited
undergraduate/graduate degree,
Ph.D., university “master”,
first/second level academic
degree, Higher Technical Institute
diploma

You can register as unemployed
and apply for a permit for the
purpose of job searching or
entrepreneurship (Permesso di
soggiorno per ricerca lavoro o
imprenditorialita‘ degli studenti).
This kind of permit allows students
to legally live in Italy after their
graduation while searching for a
job/start a business for max 1
year.

Have a look at #STARTUPHUB.
It’s a program for those willing
to set up or join a Startup in
Italy.

You might be interested also
in EU BLUE CARD. There is a
special work permit only for
highly skilled and qualified
employees which is Not
subject to quotas.



Degree (bachelor) of 3 years (laurea): 180 university credits
Master degree (laurea specialistica magistrale): 300 credits
Postgraduate diploma (Diploma di specializzazione): minimum 2
years of    study after "laurea"
Research doctorate (PhD): minimum 3 years after master
degree
1st tier University "Master" (post-graduate) course: 60 credits, 1
year after "laurea"
2nd tier University "Master" (post-graduate) course: 60 credits,
after "laurea" or Master degree
Postgraduate certificate or diploma (Attestato o diploma di
perfezionamento): 1 year, 60 credits, after "laurea" or Master
degree

OPTION 1: You hold an italian accredited degree

Italian degree or postgraduate degree*

options for Study Permit holders 

Holders of an Italian accredited degree can
apply for the conversion anytime within the

validity of the permit.
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OPTION 2:

 if you do not have an Italian Degree or your decree

is not specified in the list of option 1

In this case, the conversion process shall be done in
accordance with the Quota System. 

               
            Applicants may proceed only within the            
validity of the permit and when "quotas" are
available ie. limited number of work permits
reserved to a certain category of applicants
("quotas" are normally released every year between
December and February. Quotas are allocated on a
first-come, first-serve basis)
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Contact information

Mazzeschi SRL
www.mazzeschi.it
info@mazzeschi.it
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